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Instructions

  We will do three cases.

  I want you to decide if the patient had PE or not and were the actions negligent

If you see PHI that I failed to redact, please consider this confidential, and for 
teaching only and as protected information



Two parts to a verdict
 Standard of care: Medical care that a reasonable and prudent physician would deliver under 
similar circumstances.

 Causation: Did action or inaction by the defendent  substantially contribute to the death or 
injury?



EMPATHY FAILURE LEADS TO NEGLIGENCE

“She was sitting there hyperventilating. He [the doctor]  just 
kind of walked in the room and told her ‘you need to calm 
down’. He was writing in on his chart and talking to the nurse 
about getting a breathing treatment. He never even really 
looked at her.”

Deposition of a father of a patient  who was discharged with 
PE and died, 2011



Q. Did you talk to him any further 
about how he was doing, how he 
was feeling?
 A. Sure, several times.

Q. Tell me what you recall being 
said in that regard. 
A. He just referred to--you know, he 
just referred to not--something's 
definitely wrong, you know, I mean, 
he just--breathing was off, he was 
dizzy, you know, he would get pale 
for a while and then you'd see a little 
color come back and see a little panic 
in his face and-–it was just 
discomfort. 

Q. Was there any change in his
condition during the time that you 
were there?
A. Off and on. I mean, like I said,
the breathing would get heavier and 
deeper and, you know, he'd turn one 
side to one side. You could see him 
getting pale and
sweating and -- you know, and then it 
would tone back down, you know, and 
–

Q. Tell me what you mean by "tone 
back down.“
A. I mean it is like he would go back to 
a non-panic state and his breathing 
would settle…



Empathy in parts
1. Cognitive empathy: Open mind; life-saving; capacity to 

understand what the patient experienced.

2. Affective empathy: Open heart; soul-saving; understanding what 
the patient feels.

3. Empathy is your individuality, it is not a competition; not an 
administrator’s or researcher’s metric. This is not patient 
satisfaction.

J Personal Soc Psychol 44(1): 113-126
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DUAL EFFECT OF EMPATHY



DUAL EFFECT OF EMPATHY



LICENSURE: The degree of charted empathy 
can sway state medical licensing boards

DOOMSDAY: PLAINTIFF VERDICT



CASE #1 
Complex comorbid conditions

















Q1: PE or NOT PE?

Q2: Deviation from standard of care? 



Medical Outcome
  Admitted. Tx CHF, PNA. 

  Had Permacath exchange next day

  Arrests later that night

  CTPA post arrest shows two subsegmental filling defects in each lung



What I argued



Legal outcome

CASE SETTLED



Learning points
   



CASE #2 
Gastroenteritis in a 16 year old



















Q1: PE or NOT PE?

Q2: Deviation from standard of care? 



Medical Outcome
  Goes home, feels intermittently better and worse. Returns to FP office 3 days later with almost 
identical complaints and vital signs and sent home again. 

  FP doctor is good friend of family



Teaching points
  Teenagers can have PE

  Don’t miss oral contraceptives

  Don’t write things that don’t make sense

  Use the D-dimer liberally in teens on OCPs with signs or symptoms of PE



CASE #3
Healthy 28 year old with mild breathing difficulty













Q1: PE or NOT PE?

Q2: Deviation from standard of care? 



The next day…



Legal outcome
  Defense is “Up to date says no calf tenderness is 90% sensitive for ruling out PE”

  And…allergy to Keflex

  Causation: ***Dead man walking***

  Jury decimated by COVID

  Hung jury



Teaching points—case #3
  You have to…you MUST know what pulmonary hypertension looks like on ECG

  Ask about texting and Google

  Do not say the patient has bronchospasm as a cause of dyspnea unless you have evidence of 
bronchospasm

  Do not ever use Up To Date for anything



My advice
  Dictate and personalize your notes: “show your work”, show empathy, use logic 

  Write out the truth: “I thought about PE (or ACS, or dissection, or SAH)…but decided not to test 
because….”

  Plaintiff attorneys hate cognitive cases, but they take them when they see weakness to exploit


